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“Sustainable development’s function as an international legal norm: from interpretation to
obligation of means.”

Virginie Barral

The wide dissemination of sustainable development in international law has generated and
continues to generate considerable academic interest. Initially promoted under the auspices
of the United Nations, its conceptual elaboration culminated with the Rio Declaration on
Environment and Development of 1992 and since then its continued relevance in the work of
the United Nations has been confirmed via 10-yearly anniversary conferences. Sustainable
development’s legal relevance is however not confined to the UN’s and other international
organisations’ soft initiatives. It has in fact rapidly migrated from a UN only discourse to find
recognition in a vast number of binding international instruments and is now firmly
established in international conventional law. Sustainable development unsurprisingly
pervades the international environmental discourse, but its resonance is felt well beyond the
boundaries of international environmental law and has penetrated international economic
law, the law of culture, international social norms, intellectual property or human rights to
name some of the most prominent. Whilst there is broad academic agreement that
sustainable development is set as an objective to be achieved through the integration of
economic, social and environmental considerations, its evasive and flexible content continue
to make it a concept that does not fit easily in any legal classification. As a result, academic
literature has generally contributed to the significance of the notion as a discourse, as an area
of law, or as a political objective, but it struggles to recognise its value as an independent legal
norm. In fact, the very capacity of sustainable development to be endowed with norm
creating character has created controversy. One attractive thesis has been Professor Vaughan
Lowe’s analysis of sustainable development as an interstitial or modifying norm which exerts
its normative influence as an interpretative tool in the hands of judges. Admittedly,
sustainable development’s interpretative function is very significant. From this point of view,
it is argued that its intrinsically evolutive and flexible nature make it a particularly useful
interpretative judicial instrument. By nature sustainable development varies according to
situations, circumstances and priorities and this loose prescriptive content grants judges a
significant margin of manoeuvre whilst resolving disputes. In this context, this paper shows
that judicial bodies have used sustainable development to legitimize recourse to evolutive
treaty interpretation, as a rule of conflict resolution, and even to redefine conventional
obligations. However the paper argues that the legal impact of sustainable development is
not confined to these indirect hermeneutical effects. By laying down an objective to strive for
in hundreds of treaties, sustainable development primarily purports to regulate state conduct
and is as such capable of directly constraining the behaviour of international legal subjects.
As an objective, it lays down not an absolute but a relative obligation to achieve sustainable
development. States thus find themselves under an obligation to deploy the necessary means
to strive to achieve sustainability. Such obligations are known as obligations of means or of
best efforts. And whilst the measures to be deployed to promote sustainable development
may vary according to circumstances and still remain partially undefined, legal developments
contribute to the progressive characterisation of the range of legal measures necessary to
achieve sustainable development thereby slowly ascertaining the content of this evasive legal
norm.
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