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#4453 :  The Sources of International Law and Legal Positivism: Focusing on the
Changing Nature of the Legal Reality of International Norms
Assistant Professor, Sahmyook University  Oh Si Jin

The contribution of legal positivism to international legal methodology and legal
practice cannot be dismissed entirely in the realm of the sources of international law.
Regardless of one’s commitment, treaty and customary international law are the initial
points of review for most international lawyers in analyzing international law today. The
status of international legal positivism in terms of the source of international law,
however, is in crisis.

Regarding the issue of the source, traditional legal positivism takes the unity of source
thesis which is theoretically framed in state-centric voluntarism or the theory of consent.
However, many international lawyers seem to have realized that the voluntarism cannot
properly justify or explain most of the sources articulated in Article 38(1) of the statute
of the International Court of Justice. In facing the difficulties, taking indifferent
functional approach is quite popular among international lawyers. That is, they refrain
from asking the complex questions related to the foundation of legal positivism, but apply
the rules of international law articulated in the statute as if they were attorneys or
practicing lawyers. However, the legal and political environment of domestic/municipal
law and that of international law i1s qualitatively different. Such may be one of the
reasons why diverse critical approaches to international law are appealing. While such
critical approaches are enlightening, the rule of law in the international sphere should
not be disregarded. In coping with such difficulties and criticisms, recent theorists of
legal positivism attempted to revise the state-centric and consent-dependent theses.

However, there seems to be an aspect that has not been underlined in confronting
international reality: the changing nature of the legal reality of international norms. The
social fact of the modality of law-making process, especially that of customary laws and
soft laws, manifests that the status of many norms are changing as if Whitehead’s
process philosophy is a proper explanatory tool for the phenomena. The contents of a
declaration sometimes evolve later to customary laws, while many others are located in-
between non-law and law in the vague strata of the status of international norms. Over
time, some norms are degenerated or lost in the law-making process. Without a central
authority, such a changing aspect of the legal reality of norms is uncontrollable in most
cases. Considering the varied developments of international norms, the law-making
process in the international realm may be ubiquitous phenomena that cannot be
managed or regulated by any single political entity, state, or organization.

How would this aspect of international norms be explained in terms of legal
positivism? The social convention thesis of legal positivism demands that law should be

in accordance with the social reality, because law, from the perspective of legal



positivism, is a social construction. Previous theories of legal positivism which were more
concerned of and focused on municipal law did not have to confront the changing nature
of the legality of international norms. But international law as social reality has to be
explained and justified with its own merits to defend the rule of law on the international
level.

Therefore, this study attempts to delve into the question of the changing nature of the
legal reality of international norms in terms of legal positivism by reconsidering the
sources of international law. This attempt may contribute in part in resolving the
difficulties arose from the voluntarism as well as the separability thesis of legal

positivism.
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#4E 2 :  Going Beyond State vs non-State Dichotomy in International Law : A response
to the deformalization of law and sources
Research Fellow, University of Amsterdam H B4+

Asking the question what is international law? is complicated nowadays due to the
perception among scholars that the international law is facing many — sometimes
contradictory — upheavals. In this presentation, I will expound on two challenges that
bear direct influence on the current state of the debate on the sources of international
law. The first challenge pertains to the images of international lawmaking growing
pluralized. While the appellation of ‘international’ refers to the actors which it applies
to, international legal scholarship has now accepted that much of international
normative activities take place outside of the remit of traditional international law. The
other challenge relates to the need to ensure the effective collective action in areas such
as environmental protection or human rights. For example, in securing the action
against climate change, it has been argued that current legal frameworks are impeded
by state consent.

Both challenges provide a further driver for the scholarly perception of a need to play
down the role of States (this is the ‘anti-State centricism’ that accompanies the idea of
‘progress’ at the heart of international legal scholarship) and which is found in a series
of contemporary backlashes against the traditional view on the sources of international
law. Traditionally, international legal bindingness (validity) is understood as the legal
quality of a rule. The question of identification of law under the doctrines of sources is
accordingly a question of ‘threshold’ between law and non-law. By virtue of arguments
advocating the move-away from the State-centricism (which allegedly goes with the
traditional sources doctrine) many scholars have grown inclined to focus on the effect of
norms and the extent to which they shape the behaviour of legal subjects — including
non-State actors (e.g. soft law). This new approach to sources, which is called here the
turn to an effect-based approach, alters the concept of sources and makes it shift from
the threshold law/non-law to an evaluation about whether the rule would be effective in
achieving purpose and function given to it. This is the so-called ‘deformalization of
international law’.

Deformalization of international law, as is understood here, can be summarized as
‘international law being no longer identified by virtue of formal criteria’ (d’Aspremont).
Specifically, as a result of such denormalization, the distinction between law/non-law is

considered as being in flux, hence, a matter of more or less. This turns the identification



of international law into a sort of ‘anything goes’.

The proposed presentation provides a new way to capture the changes in international
normative activities without deformalizing international law. In particular, by focusing
on the domestic actors in the creation of international legal bindingness, this
presentation argues that the contemporary role of non-State actors has not eclipsed the
centrality of States in international lawmaking and that States are not the cause of the
stalemate in the legal management of collective problems.

This presentation challenges the basic distinction between ‘State’ and ‘non-State
actors’ that is found in mainstream international legal scholarship as well as the
underlying idea of the State as an unitary actor. A State position as to the creation of
bindingness boils down to a collective decision shaped by various domestic institutions.
In that sense, domestic non-State actors contribute to the determination of bindingness
through States themselves. Hence, the role of States should not be construed as being in

contradiction to the role of non-State actors.
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